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November 3, 2003 meeting minutes, Cultural Resources Preservation

Program ordinance.
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BACKGROUND

In June of 1991, the City’s Cultural Resource Preservation Board recommended the O’Toole Elms as
a Cultural Resource Site. The Planning Commission found the recommendation to be in conformance
with the General Plan at their June 11, 1991 meeting and continued the item to the August 20, 1991
meeting for noticing requirements, At the August 20, 1991 meeting, the Planning Commission
continued the item until after the Cultural Resources Master Plan was approved by the City Council.
During the same time period the Cultural Resource Preservation Board merged with the Parks and
Recreation Commission to become the current Parks, Recreation, and Cultural Resources
Commission and the item did not continue. Subsequently, the Planning Commission approved a tree
removal permit application on May 10, 2000 for the removal of eleven diseased elms in the grove.
The trees were never removed and the tree removal permit approval expired.

On October 8, 2003, the Parks, Recreation and Cultural Resources Commission (PRCRC)
recommended approval to the City Council for the designation of the O’ Toole Elms as a Cultural
Resource Site. The item was agendized to the November 3, 2003 PRCRC meeting for noticing
requirements and, subsequently, approved.

The Planning Commission’s role in the Cultural Resource Site designation process is to determine
whether a proposed designation is in conformance with the General Plan. Included in the
Commission’s agenda packet is a copy of the city’s Cultural Resources Preservation Program
ordinance (MMC XI-4). Staff has also provided a historical background of the elms and the analysis
for the recommendation to designate the O’Toole Elms as a Cultural Resource Site.

THE APPLICATION

The application is submitted pursuant to Title XTI, Chapter 4, Section 7.00 (Designation Criteria)-
Cultural Resources Preservation Program. The Parks, Recreation and Cultural Resource Commission
(PRCRC) is recommending approval to the City Council for the designation of the O’ Toole Elms,
driveway and culvert as a Cultural Resource Site.

View of O’Toole Elms looking north from Curtis Avenue
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HISTORICAL BACKGROUND

The O'Toole Elms, also know as the “Elmwood Trees”, is a double-row planting of fifty-five (55)
American Elm (Ulmus Americana) trees located between South Main and South Abcl Streets, just
north of Fire Station No. 1. The site is currently vacant land, with surrounding vacant tand to the north
and southwest of the site. The Fire Station is located to the southeast of the site and Elmwood
Correctional facility across South Able Street on the west

This application is for the designation of the O’Toole Elms (circa 1860) as a Cultural Resource Site.
The double row of elms used to line the driveway from the Old Oakland Highway (Main Street) 1o a
three-story, 20-room mansion John O’Toole built for his family in the 1860's. In 1883, the building
and surrounding farmland was sold to Santa Clara County for use as an almshouse. The County
continued the agricultural operations of the farm to supply food for the County infirmary, jail and
almshouse. This grove of trees is typical of many groves planted throughout the country in colonial
days. Due to Dutch Elm disease, most of the tree groves no longer exist and the O’Toole Elms are one
of the last remaining stands of this size in the country.

Designation Criteria

The Cultural Preservation Program contains four criteria by which the City Council, with a
recommendation from the Parks, Recreation and Cultural Resources Commission, may designate a
cultural resource. Staff has listed the criteria below with an analysis,

A. It exemplifies or reflects special elements of the City’s cultural, social, economic, political,
aesthetic, engineering or architectural history; or

The double row of American Elms is representative of the rich farming history of Rancho
Milpitas in the 1860’s. The elms used to line the driveway from the Old Oakland Highway
(Main Street) to a three-story, 20-room mansion John Q'Toole built on his family farm in the
1860°s. The mansion and surrounding farmiand was subsequently purchased in 1883 by Santa
Clara County and maintained as a working farm and almshouse. Therefore, the O 'Toole Elins
reflect elements of the City's social, political and aesthetic history.

B. Itis identified with persons or events significant in local, State, or national history; or

The O'Toole Elms used to line the driveway from Main Street to a three-storv, 20-room
mansion John O’Toole built for his family in the 1860's. However, John O'Toole is noi
identified strongly with local history and the elms would not merit a designation based on this
criteria.

C. It embodies distinctive characteristics of a style, type, period, or method of construction, or s a
valuable example of the use of indigenous materials or craftsmanship; or

American Elm groves were typical throughout the country in colonial davs and functioned as
Jarmhouse entryways and wind breaks. Due to Dutch Elm disease, most elm tree groves no
longer exist and the O'Toole Elms are one of the last remaining siands of this size in the
country. Therefore, the O'Toole Elms are representative and a valuable example of a distinci
period in the history of the country.

D. Itis representative of the notable work of a builder, designer, or architect.

The O’Toole Elms are not representative of the notable work of a builder, designer or
architect, therefore would not merit a designation based on this criteria.
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Conformance with the General Plan

The proposed Cultural Resource Site designation does not conflict with any General Plan Principles
and Policies, and is consistent with Guiding Principle 4.f-G-2, which encourages undertaking efforts
that promote Milpitas as a historical community and increase public awareness towards preservation.
In addition, the proposed designation is consistent with Implementing Policy 4.b-I-2, which encourages
preservation of remaining stands of trees.

Relationship to the Midtown Specific Plan

The proposed Cultural Resource Site designation does not conflict with any Midtown Specific Plan
Goals in terms of land use, and is consistent with Policy 3.28, which encourages the establishment of a
park in association with the O Toole Elm Alley.

RECOMMENDATION

Find that the Parks, Recreation and Cultural Resources Commission’s recommendation to designate
the O’Toole Elms, driveway and culvert as a Cultural Resource Site conforms to the City’s General
Plan.



O’ Toole EIms v
Between South Main and South Abel Street,
north of the Main Fire Station




City OF MILPITAS

455 Easr CaLaviras BOULEVARD, MILpias, CALIFORNIA 95035-5479 www.cr.milpitas.ca.gov

October 1, 2003

Cultural Resource Designation Request

Application of request 1o designate the two rows of Siberian elm trees, the driveway beiween them, and the
culvert at the Main Street end of them located near the northern property line of Fire Station Number One
and exlending westward to Abel Street a Milpitas Cultural Resource.

Whereas these elms are named the "0’ Toole Elms" after John O’Toole an early pioneer in Milpitas, who is
believed to have planted them to line his driveway; and

Whereas the driveway between the O*Toole Elms once led from Main Street (then County Road Number
One or Mission Road) up to the O’ Toole mansion once Jocated on county property named for the trees: and

Whereas the O’Toole Elms have existed for over 130 years in an unproiected and unmaintained state subject
1o the destructive forces of humans and nature for all that time; and

Whereas irreplaceable remnants of the early history of Milpitas like the O’ Toole Elms property are rapidly
being lost in the present planned development of the remaining open space within the city limits; and

Whereas the driveway, culvert, and the O’ Toole Elms are now wholly located on property of the City of
Milpitas; and

Whereas the driveway, culvert, and the O’Toole Elms meet designation criteria under Chapter 4, Title XI of
the Milpitas Municipal Code in the "Cultural Resources Preservation Ordinance" of the City of Milpitas
(Ord. 226 (part), 4/16/85);

Therefore, the Parks, Recreation, and Cultural Resources Commission recommends that the City Council
for the City of Milpitas designate the O’ Toole Elms, driveway and culvert as cultural resources to be
protected, recognized, and enjoyed by all the citizens of the cily.

Respectfully submitted:

Steve Munzel, Chairperson
Parks, Recreation, and Cultural Resources Commission

General Information: 408.586.3000



UNAPPROVED MINUTES
CITY OF MILPITAS

PARKS, RECREATION AND CULTURAL RESOURCES COMMISSION

Minutes:

Date of Mecting:
Place of Meeling:
L Call to Order
11, Flag Salute

IIL. Rolt

IV. Aliernsates

V. Agenda

VI, Minutes

V11. Citizen®s Forum

Regular Meeting of the Parks, Recreation and Cultural Resources Commission
Noveniber 3, 2003 '
Milpitas Community Center, 457 E. Calaveras Bivd. Conference Room

Chairperson Munzel called the meeting to order at 7:00 PM
The Chair led {he Commission in the Pledge of Allegiance

Commissioners Present: Gill, Krommenhock, MacKenzie, McGuire, Mohsin,
Munzel, Tuason and Alternate Leonard

Commissioners Absent; Alternate Ku

City Staff Present: Bornie Greiner, Recreation Services Manager; Kim Duncan,
Junior Planner; Kerrilyn Ely, Recreation Services Supervisor; Jennifer Tagalog,
Recording Secretary;

City Council Liaison Present: Council Member Polanski
Guests: Tonathan Ford and Mavor Esteves
Alternates were not seated.

MOTION 1o approve the agenda for November 3, 2003, meeting as stbmitted.
M/S: Gill, McGuue
Ayes: (8) Gill, Kroimnmenhock, MacKenzie, McGuire, Mohsin, Munzel, Tuason

MOTION to approve the minutes for October 6, 2003, meeting as submitted,
M/S: Mohsin, Krommenhock
All Ayes

Mayor Esieves expressed his appreciation to the Commission for their active
involvement and attendance at the Parks, Recreation and Cultural Resources
Commission meelings.

Mike Baker, Milpitas Youth Soccer President, thanked the Commission for their
support and grant funding, which was used to purchase goals. He announced
{hat on November &, 2003, the Organization would be celebrating a Soccer
Volunteer Appreciation Day. He also requested to provide a 10-minute
overview of the past season at the next Commission meeting,

VIIL. Announcements/Correspondence

Ronnie Greiner, Recreation Services Manager, announced the following:

- Veteran’s Day Ceremony will be held on Tuesday, November 11, 2003, at
9:00 a.m. al Veteran’s Memorial in the Civie Center Plaza.

- Milpitas Community Band Concert will be held Friday, November 21,
2003, at 7:30 p.m. at the Commumity Center.

- Tickets go on sale for Milk & Cookies with Santa on November 12" The
event will be held on Saturday, December 13, 2003, at 10 a.m. and 1 p.1



IX. Public Hearing

X. New Business

- Tree Lighting Ceremony will be held on Monday, December 1™ at 7:00 p.m.
at City Hall,

- The December Parks, Recreation and Cultural Resources meeting will be
held on 2™ Monday, December 8, 2003, at the Community Center
Auditorfum,

1. O’Toole Elms Public Hearing (Kim Dunean, Junior Planner)

Proposed designation of the O’ Toale Elms (also known as the Elmwood trees)
as “Cultural Resources Site,” localed between Scuth Main and South Abel
Streets, just north of the Main Fire Station.

MOTION to open the Public Hearing.
M/S: Gill, McGuire
All Ayes

Commissioner McGuire explained that Bob Burrell, would be a great resource
of photos for the O*Toole Elms.

MOTION 10 close the Public Hearing.
M/8: Kronmmenhock, Mohsin
All Aves

MOTION to move forward to proceed with adding the O*Toole Elms as
“Cultural Resources Site” by forwarding this ftems for Planning Commission and
City Council consideration,

M/S: Krommenhock, Tuason

All Ayes

1, Youth Sports Grant Assistance Funi - Michael DeJesus and Sara
Sayasane (Kerrilyn Ely, Recreation Services Supervisor)

On June 17, 2003 the Milpitas City Council approved and appropriated
$10,000.00 for the Youth Sports Assistance Fund for the 2003-2004-budget
year. Included in the Commiission packet for review and consideration were two
(2) Youth Sports Assistance applications:

The first Individual Youth Sports Assistance Fund Application was received
from Michael Delesus, requesting $500.00 to offset cost of competing in the Las
Vegas Bascball Academy in Las Vegas, Nevada on October 31 - November 2,
2003,

The Delesus family was in attendance at the meeting representing  the
application.

This application falls within the guidelines, under the section, “Eligibility for
Individuals”, page 1, item #6 stales; “As an event occurring where additional
funding is required for a special event where participants are advancing beyond
the normal specirom of league play, hence causing additional expenses.”

There was a balance of $3,050,00 in the 2003-2004 Youth Sports Assistance
Fund.
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Chapter 4
CULTURAL RESOURCES PRESERVATION
PROGRAM

Sections:
X1-4-1.00  General Objectives
X1-4-2.00  Purpose
X1-4-3.00  Area of Application
X1-4-4.00  Definitions
' XI-4-5.00  Parks, Recreation and Cultural

Resources Commission
Xi-4-6.00  Powers and Duties
Xi-4-7.0¢  Designation Criteria
X1-4-8.00  Designation Procedures
X1-4-9.00  Permits
X1-4-10.00 Permit Procedure
%1-4-11.00 Ordinary Maintenance and
Repair

XEed12.00 Showing of Hardship
X1-4-13.00 WNotices |
Xi-4-14.60 Appeals
Xi-4-15.00 Rules and Regulations
X1-4-16.00 Violations
X1-4-17.00 Violation a Public Muisance
X1-4-18.00 Stop Work Orders
X1-4-19,00 Civil Penalty
XE-4-20.00 Remedies Cumulative
¥1-4.21.00 Severability
X1-4-22.00 Citation

Kl-4-1.00  General Objectives

Milpitas is a community with a sich historical and
cultural heritage. The price of rapid growth has been
the untimely alteration, demolition or removal of
buildings that are a part of that history and heritage.
Historic buildings and historic sites might be pre-
served and incorporated into the development of

land if the owner and the community are aware of”

their value. Historic buildings and sites about to be
altered, demolished, removed or eradicaled may be
saved (by purchase, lease, rehabilitation or other-
wise) through the efforts of interested owners or
community groups if there were a reasonable oppor-
tunity to do so.

(Milpitas 10-95)

This Chapter seeks to balance the needs of the
community for preservation and the needs of the
community for development by:

a. The creation of a Parks, Recreation and Cul-
tural Resources Commission;

b. A hearing procedure allowing the inventory
of and classification of community cultural resourg-

- es;

¢. A permit procedure to allow guidance to
owners in the preservation of valuable cultural as-
sets; and

d. To provide provision {or a reasonable time
during which cultural assets (that might otherwise
be lost) can be acquired for preservation by interest-
ed individuals or organizations; and

e. Utilizing statutes and ordinances heretofore
or hereafter enacted providing for the preservation
of cultural assets;

. The recognition of the right of a landowner
to develop property on which cultural assets are
located if there are no practical preservation alterna-
tives available. (Or&226.2 (part), 8/4/92; Ord. 226,
4/16/85)

RI-4-2.00  Purpose -

The purpose of this Chapter is to promote the
public health, safety, and general welfare by provid-
ing for the identification, protection, enhancement,
perpetuation, and use of improvements, buildings,
structures, signs, objects, features, sites, places, and
arcas within the City and its unmincorporated sphere
of influence that reflect special elements of the
City’s architectural, artistic, cultural, engineering,
esthetic, historical, political, social, and other hert-
tage for the following reasons:

a. To safeguard the City’s heritage as embodied
and reflected in such resources;

b. To encourage public knowledge, understand-
ing, and appreciation of the City’s past;

¢. To foster civic and neighborhood pride and
a sense of identity ‘based on the recognition and use
of cultural resources;

d. To promote the enjoyment and use of cultural
resources appropriate for the education and recre-
ation of the people of the City;
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e. 'Topreserve diverse and harmonious architec-
tural styles and design preferences reflecting phases
of the City’s history and to encourage complementa-
ry design and construction;

f. To protect historic trees and plants;

g. 'To enhance property values and to increase
economic and financial benefits to the City and its
inhabitants; )

h. T protect and enhance the City’s aitraction
to tourists and visilors (thereby stimulating business
and industry),

i. To identify as early as possible and resolve
conflicts between the preservation of culiural re-
sources and altemative land uses;

i. To iniegrate the preservation of cultural re-
sources and the extraction of relevant data from
such resources into public and private land manage-
meni and development processes;

k. To conserve valuable material and encigy re-
sources by ongoing use and maintenance of the
existing built environment. (Ord. 226.1 (A)I),
11/7/89: Ord, 226 (part), 4/16/85)

HI1-4-3.00  Aren of Application

This Chapter shall apply ic all cultural resources
within the -City of Milpitas. (Ovd. 22¢ (part),
4/16/85)

XI-4-4.00  Definitions

4.01 “Alteration” means any exterior change or
modification, through public or privale action, of
any cultural resource or of any properly located
within an historic district including, but not Hmited
10, exterior changes to or modification of structure,
architectural details or visual characteristics such as
paint color and surface texture, grading, surface
paving, new structures, cufting or removal of trees
and other natural features, disturbance of archeologi-
cal siles or areas, and the placement or removal of
any exterior objects such as signs, plaques, light
fixtures, street furniture, walls, fences, steps, plant-
ings and landscape accessories affecting the exterior
visual qualities of the property.

4.02 “Commission’ means Parks, Recreation and
Cultural Resources Commission.

4.03 *Cultural resource” means improvements,
buildings, structures, signs, feaiures, sites, places,
areas or other objects of scientific, aesthetic, educa-
tional, cultural, architectural, or historical signifi-
cance to the citizens of the City.

4,04 “Exterior architectural feature” means the
architectural elements embodying style, design,
general arrangement and components of ail of the
cuter surfaces of an improvement, including but not
limited to the kind, color, and texture of the build-
ing materials and the type and style of all windows;
doors, lights, signs and other {ixtures appurtenant o
such lmprovement.

4.05 “Historic disirict” means any area contain-
ing improvements which have a special character,
historical interest or acsthetic value or which repre-
sent one or more architectyral periods or styles
typical of the history of the City, and which im-
provements constitute a distinct section of the City
that has been designated an historic district pursuant
io this Chapter,

4.06 “Improvement” means any building, struc-
e, place, parking facility, fence, gale, wall, work
of art of other object constituting a physical bettes-
ment of real propesly, or any part ol such beiter-
ment, .

4,07 “Structure” (landmark, cultural resource,
historic struciure) means any improvement that has
special historical, cultural, agstheric or architectural
character, interest or value as part of the develop-
ment, heritage or history of the City, the State of
California, or the nation and that has been designat-
ed pursuant {o this Chapter.

4.08 “Site” (historic site, culiural resource site,
landmark site), means a parcel or part thereof on
which a cultural resource is situated and any abut-
ting parcel or part thereof constituting part of the
premises on which the cultural resource is situated,
and which has been designated a designated site
pursuant to this Chapter. Site includes historic trees
and plants. '

4.09 “Object” means a material thing of func-
tional, aesthetic, culural, symbolic or scientific
value, usually by design or nature movabie.

(Milpltas 7-93)
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4.10 “Preservation” means the identification,
study, protection, restoration, rehabilitation or en-
hancement of cultyral FEsources. (Ord, 226.2 (part),
8/4/92; Ord. 226 (part), 4/16/85)

X1-4-5.00  Parks, Recreation and Cultural
Resources Commission

501 There is hereby established in the City a
Parks, Recreation and Cultural Resources Commis-
sion (hereinafter referred to as the Commission)
congisting of nine (9) unpaid members appointed by
the Mayor and approved by the City Council.

5 02 The members of the Comtmission should
inchude members of preservation related organiza-
tions such as historical socicties, muscums, heritage
groups and civic clubs, as well as members of pro-
fessional bodies such as licensed architects, attor-
neys, and urban planners. All members must have
a demonstrated interest in and knowledge of the
culfural heritage of the City.

5.03 The appointment of the members of the
Commission shall be for a three (3) year ierm.

5 04 Inthe evenl of a vacancy occurring during
the term of & member of the Comunission, the May-
or shall make an interim appointment 1o fill the
unexpired tem of such member subject (o the ap-
proval of the City Council. (Ord. 226.2 (pat),
8/4/92: Ord. 226 (part), 4/16/85)

¥i.4-6.00  Powers and Duties

The Board shall have the following powers and
guties:

6.01 Propose W the City Council criterta for and
conduet or cause to be conducted a comprehensive
survey of properties within the boundaries of the
City. Publicize and periodically update survey re-
sulis.

6.02 Propose specific guidelines for the designa-
tion of cultural resources including landmarks, land-
mark sites, and historic districts.

6.03 Maintain a local register of cultural resourc-
es including historic districts, tandmark sites, and
landmarks within the City.

6.04 Propose standards to be used by the City of
Milpitas in reviewing applications for permits to

(Milpitas 7-9%)

construct, change, alter, modify, remodel, remove,
or significantly affect any cultural resource.

6.05 Recommend to the City Council the pur-
chase of fee or less-than-fee interests in property for
purposes of culfural resource preservation.

6.06 Investigate and report to the City Council
on the use of various federal, State, local, or privaie
funding sources and mechanisms available W0 pro-
mote cultural resource preservation in the City.

6.07 Cooperate with Local, County, State and
Federal Governments in the pursuit of the objectives
of historic preservatiort,

6.08 Keep minutes and records of all meetings
and proceedings including voling records, alien-
dance, resolutions, findings, determinaiions and
decisions. All such material shall be public record.

6.09 Render advice and guidance, upon the re-
quest of the property owner 0f occupant, on the
restoration, alteration, decoraiion, landscaping or
maintenance of any cultural resource including
tandmark, landmark site, historic district, or neigh-

~ horing property within public view.

6.10 Participate in, promote, and conduct public
information, educational, and interpretive programs
pertaining to cultural resources.

6.11 Recommend to the City Council the official
recognition of sites, buildings, landscape features,
elc., located in the City’s unincorporated sphere of
influence as cultural resources and notify the appro-
priate County agencies and commissions of such
recognition.

6.12 Perform any other functions that may be
designated by resolution or motion of the City
Council. (Ord, 226.1 (AX2), 10/18/89; Ord. 226
(part), 4/16/85)

X1-4-7.00  Designation Criferis

For the purposes of this Chapicr, an improvement
may be designated a cultural resource by the City
Council, and any area within the City may be desig-
nated an historic district by the City Council pursu-
ant o Section XI1-4-8.00 if it meets the foliowing
criteria:

586
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A. Tt exemplifies or reflects special elements of
the City’s cultural, social, economic, political, aes-
thetic, engineering, or architectural history; or

B, Itisidentified with persons or events signifi-
cant in local, State, or national history; or

C. It embodies distinctive characteristics of a
style, type, period, or method of construction, or is
a valuable example of the use of indigenous materi-
als or crafismanship; or

D, It is representative of the notable work of a
builder, designer, or architect. {Ord. 226 (part),
4/16/85)

KI-4.8,0¢  Designation Procedures

Cultural resources and historic districts shall be
established by the City Council in the following
manner.

§.01  Any person may request the designation of
an improvement as a cultural resource or the desig-
nation of an historic district by submiiting an appli-
cation for such designation to the Commission. The
Planning Commission or City Council may also
initiale such proceedings on their own motion by
request to the Commission.

£.02 The Commission shall conduct a study of
ihe {ir{_')'pmt:d designation as it may require as (0 ils
appropriateness for consideration. The Commission
shall schedule a public hearing within sixty (60)
days of the suhmission of the application.

8.03 No building, alteration, demolition or re-
moval permits for any improvement, building or
structure within the proposcd historic district or
relative to a proposed cultural resource shall be
issued pending the determination by the City Coun-
cil under this Section.

8.04 In the case of a proposed cultural resource
and cuitural resource site, notice of the date, place,
time and purpose of the hearing shall be given by
first class mail to the applicants, owners, and occu-
pants of the improvement at least ten (10) days prior
to the date of the public hearing (using the name
and address of such owners as shown on the latest
equalized assessment roils) and shall be advertised
once in a newspaper of general circulation in the

City at least ten (10) days prior to the date of the
public hearing,

8.05" In the case of a proposed historic district,
notice of the date, place, time and purpose of the
hearing shall be given by first class mail to the
applicant, owner and occupant of all properties
within the proposed district at least ten (10) days
prior to the date of the public hearing (using the
name and address of such owners as shown on the
latest equalized assessment rolls) and shall be adver-
tised once at least ten (10) days prior to the date in
a newspaper of general circulation in the City.

8.06 Atthe conclusion of the public hearing, but
in no event more than thirty (30) days from the date
set for the initial public hearing for the designation
of a proposed cultural resource or historic district,
the Commission shall recommend approval (in
whole or in part) or disapproval (in whole or in
party of the application in wiiting,

8.07 Uponreceipt of the recommendations of the
Cominission, the Planning Commission shall review
them for the sole purpose of determining whether
they are in conformunce with the genergl plan and
with any applicable specific plun (including zoning).
The Plamming Commission shall report thereon o
the Clty. Counctl within thirty (30} days of the re-
ceipt of the recommendations of the Commission.
The Planping Commission may, but shall not be
required to, make any additional recommendations
relating to the applicalion that it desires and that it
beiieves are refevant to the consideration of the
application by the City Council. '

8.08 The City Council, within thirty (30) days
of receipt of the recommendations from the Com-
mission, shatl approve the application (in whole or
in part), or shail disapprove it (in whole or in part).
{ts decision shail be final.

8.09 Failure to send any notice by mail to any
property owner where the address of such owner is
not on the last equalized assessment roll shall not
invalidate any proceedings in connegtion with the
proposed designation.

8.10 The Council may establish a fee for the
filing of applications under this Section. No fee

(Milpitas 2-9%)
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shall be paid for applications filed by the Commis-
sion or Council,

.11 The provisions of this Section are not sub-
ject to appeal except the application of the provi-
sions of Subsection 8,03 in a given case,

.12 When a recognized cultural resource is an-
nexed to the City, it must be designated as & cultural
resource in accordance with this Section before it is
subject to the permit procedures of this Chapter:
(Ord. 2262 (part), 8/4/92; Ord. 226.1 (A)(3),
10/18/89: Ord. 226 (part}, 4/16/85)

X1-4-9.00  Permiis

1t is unlawful for any person to tear down, de-
molish, construct, aiter, remove, or relocale any im-
provement, or any portion thereof, which has been
designated a cultural resoutce or cultural resource
sile pursuant to the provisions of this Chapter, or
which lies within an historic district so designaed
pursuant to the provisions of this Chapter, or to alter
_in-any manner any exterior architectural feature of
such a cultural resource, cultural resousce site or
improvement within such an historic district, or to
place, erect, alter or relocate any sign within such
an historic district or on such a cultural resource Or
cultural resource site, without first obtaining a per-
mit (o do so in the manner provided in this Chapter,
nor shall the Building Department or Planning Com-
(mission grani any permit to carry out such work on
a cultural resousce or cultural resource site or within
an historic district, except in conformity to the pro-
visions of this Chapter. (Ord. 226 (part), 4/16/85)

K14~ 10,60 Permit Procedure

10.01 The Chief Building Inspector shall report
1o the Commission any application for a permit to
work on a cultural resource, cultural resoutce site or
‘within an historic district which has been designated
as such pursuant to the provisions of this Chapter.

10.02 The application ghall be accompanied by
such fees as have been established by the City and
by such materials as are required by the Commis-
sion and as are reasonably necessary for the proper
review of the proposed project including, but not
fimited to, side elevations, exterior drawings, site
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plan, materials samples, photographs, historical data,
illustrations of proposed grading or drainage, land-
scaping plang, and line drawings of adjacent proper-
ties.

10.03 Within thirty (30) days of the filing of a
completed application with necessary fees and mate-
rials, the Commission shall review the same and
make a recommendation to the City Council as to
whether the permit shall be granted, granted condi-
tionally or denied.

10.04 All applications must be signed by aii
owners of the real property on which the cultural re-
source is located who shall verify under penaity of
perjury that the application lists the names and
addresses of all owners,

10,05 In determining its recommendation, ihe
Commission shall consider the following:

a) In the case of a designated cultural resource,
whether the proposed work would detrimentally
alter, destroy or adversely affect any exterior archi-
tectural feature; or )

i) In the case of any property located within an
historic district whether the proposed construction,
removal, rehabilitation, alteration, remodeling, exca-
vation or exterior alteration copforms to any pie-
scriptive standards as adopted by the Commission
or by the City, and does not adversely affect the
character of the distict; or

¢) Inthe case of construction of a new improve-
ment, building or structure upon g cultural resource
site, whether the exterior of such improvements will
not adversely affect and will be compatible witii the
external appearance of existing designated improve-
ments, buildings and structures on said site.

The Commission shall make findings of facts and
reasons relied on in reaching its recommendation.

10.06 Upon receipt of the recommenclations of
the Commission, the City Council shall hold a pub-
}ic hearing, Notice of said hearing shall be given at
Jeast ten (10) days before the hearing by:

a) Certified mail to the owners of the real prop-
erty on which the cultural resource is focated and o
any other person named as an applicant on the ap-
plication as said names and addresses appear on the
application;
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b) Certified mail to the owners of any real prop-
erty located within three hundred (300) feet of the
real property on which the cultural resource is locat-
ed as said owners appear on the last equalized as-
sessment roll in Santa Clara County,;

¢) Certified mail o the owners of any real prop-
erty in any historical district in which the cultural
resource is located as said names and addresscs
appear on the last equalized agsessment roll in Santa
Clara County;

d) Certified mail to any person or organization
who has filed a request in writing for hearing notice
with the City Clerk and Chief Building Inspector
within the year immediately preceding the filing of
lhe permit application;

e) By advertising af least one (1) time in a
newspaper of general circulation in the City of
Milpitas.

10.07 At the conclusion of the public hearing,
the City Council may grant the permit forthwith or
it tnay delay the granting of a permit for a period of
time not to exceed one hundred eighty (180) days.
in granting a permit (whether immediately or de-
layed), the Council shall be empowered to impose
reasonaple conditions 1o protect the character of
appearance (whether interior or exterior) of the
tesource or of the aeighborhoad or district in which
it is Jocated. Provided, however, no permit shall be
granted in violation of any applicable statute, ordi-
nance, resolution, regulation, code or design criteria.
Provided, further, the grant of a permit hereunder
shall not constitute a waiver of any requirement of
any other statute, ordinance, resolution, reguiation,
code or design criferia.

10.08 The purposc of the delay in the issuance
of the permit is (0 give any person of organization
an opportunity to negotiatc with the owner or own-
ers of the subject of the permit for its preservation
(through purchase, lease, dedication or otherwise).

10.09 Thé City Council shall be empowered to
extend the time during which a permit cannot be is-
sued for one hundred eighty (180) days in addition
10 the period provided in Subsection 10.07 of this
Chapter upon showing satisfactory to the Council
that the party requesting the delay:

a) Has undertaken good-faith negotiations with
the owner or owners of the subject of the permit for
its preservation;

b) Will assure its preservation in accordance
with the decision of the City Council;

¢) Has adequate resources with which to pur-

- ¢hase, lease or otherwise acquire the subject of the

permit from the owner or owners thereof. {Ord.
226.2 (part), 8/4/92; Ord, 226 (part), 4/16/85)
Ki-4-11.00 QOrdinary Mainteaance and
Repair

Nothing in this Chapter shall be construed Lo pre-
vent the ordinary maintenance or repair of any exte-
rior architectural feature in or on any property cov-
ered by this chapter that does not involve a change
in design, material or external appearance thereof,
nor does this Chapter prevent the construction,
reconstruction, alieration, restoration, demolition or
removal of any such feature when the Chief Build-
ing Inspector certifies that such action is required
for the public safety due 10 an unsafe or dangerous
gondition which cannot be rectified through the use
of the California Historical Building Code. (Ord,
220 (part), 4/16/83)

Xi-4-12.00 Showing of Hardship

The City Council need not disapprove an applica-
tion for permit to carry out'any proposed work inn
an historic district, or on a cultural resource or
cultural resource site, if the applicant presents clear
and convincing evidence of facts demonstrating to
the satisfaction of the City Counil that such disap-
provai will work immediate and substantial hardship
on the applicant because of conditions peculiar to
the person seeking to carry out the proposed worl,
whether this be property owner, tenant or resident,
or because of conditions peculiar to the particular
improvement, building or structure or other feature
involved, and that failure to disapprove the applica-
tion will be consistent with the purposes of this
Chapter, If a hardship is found to exist under this
Section, the City Council shalt make a written find-
ing to that effect, and shall specify the facts and
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reasons relied upon in making such finding. (Ord.
226 (part), 4/16/85)

X1-4-13.00 Notices

Unless otherwise provided herein, all notices shall
be given and all hearings shall be held pursuant to
the provisions of Chapter 20 of Title 1 {Standard
Procedures) of the Milpitas Municipal Code. (Ord.
226 (part), 4/16/83)

¥i-4-14.00 Appeals

Except as otherwise provided by this Chapter and
where hearing on the matter is not otherwise re-
quired 1o be had by the Council, any person ag-
grieved by a decision of any officer or department
of the City of Milpitas may appeal to the City
Council pursuant to the provisions of Section 5 of
Chapter 20 of Title | (Standard Procedures) of the
Milpitas Municipal Code. (Ord. 226 (part), 4/16/87)

¥1-4-15.00 Rules and Regulations

The City Council shail have the power 1o estab-
lish reasonable rules and regulations consistent with
the provisions of this Chapter and for the purpose
of the administration and enforcement of the provi-
sions of this Chapter, (Ord. 226 (part), 4/16/85)

¥1.4-1600 - Violations

It shall be unlawful o violate any of the provi-
sions of this Chapter. Any person violating any of
the provisions of this Chapter or faiiing to do any
act herein required of said person shall be guilty of
an infraction and, upon conviction, shall be pun-
ished in accordance with the penaltics set forth in
Section 1-1-4.09-1 of the Milpitas Municipal Code.
(Ord. 226 (part), 4/16/85)

X1-4-17.60 Violation a2 Public Muisance
The violation of this Chapter is hereby declared
to be a public nuisance, and the Attorney for the
City of Milpitas shall, upon order of the City Coun-
cil, commengce action or proceedings for the abate-
ment or removal or enjoinment thereof in the man-
ner provided by law. (Ord. 226 (part), 4/16/85)
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X1-4-18.00 Stop Work Orders

Whenever any work is being done confrary to the
provisions of this Chapter, the Chief Building In-
spector may order the work stopped by notice in
writing served on any person engaged in the doing
of such work or in the causing of such work to be
done; any person shall forthwith stop such work
until authorized in writing by said Chief Building
Inspector o proceed with such work. (Ord. 226
(part), 4/16/85)

X1-4-19.00 Civil Penalty
Every person causing or undertaking the alter-

ation, moving or demoiition of a designated cultural

resource of intentionally damaging or destroying a
designated cultural resource, or any part thereof,
shall be subject fo a civil pepalty in & sum not 10
exceed Five Thousand Dotlaes ($5,000.00) in a civil
action in a court of competeni jurisdiction and o
reasonable attorney fees (o be fixed by the Court.
Any civil penalty recovered shall be used by the
City of Milpitas for The protection or preservation
or acquisition of cultural resources. (Ord. 226 (part),
4/16/85)

K1-4-20.00

RBemedies Curmnulative
See 1-1-4.11
Ki-4-21.00 Severability

See 1-1-4.12

Ki-4-22.00 Citation

This Chapter is enacted as Chapter 4, Title X1, of
the Milpitas Municipal Code and may be pleaded
and cited as such or as the “Cultural Resources
Preservation Ordinance” of the City of Milpitas.
(Ord. 226 (part), 4/16/85)



